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Overview

Musawah (‘Equality’ in Arabic) is a global movement for equality and justice in the Muslim
family. Launched in 2009, it seeks to link scholarship with activism, bring new
perspectives on Islamic teachings and contribute constructively to the reform of Muslim
family laws and practices. In collaboration with a group of Islamic scholars, academics,
activists and legal practitioners from diverse Muslim contexts, Musawah developed a
holistic Framework for Action that integrates Islamic teachings, universal human rights
principles, national constitutional guarantees of equality and the lived realities of women
and men. This Framework offers the possibility that these various approaches can be in
harmony with each other and, together, can build stronger advocacy strategies according
to specific needs and contexts.

Given the challenges in engaging with governments that use Islam to resist demands for
human rights compliance, there is a growing realization among women’s rights activists
that religion can no longer be ignored in many kinds of rights-based work. Through its
different activities, Musawah aims to empower women activists living in Muslim contexts
to engage with Islam constructively to challenge the ways in which religion is used to
justify discrimination. In this sense, Musawah’s Knowledge Building Working Group aims
to democratize access to existing knowledge and create new knowledge about women’s
rights in Islam, applying feminist and rights-based lenses in understanding and searching
for equality within Muslim legal traditions.

Over the past two decades, research and resources on women'’s rights and Islam have
proliferated from a variety of sources: academic circles, civil society organizations,
governmental policy documents, intergovernmental agencies, etc. Yet the richness of the
current stage of knowledge often remains unknown or inaccessible to those who seek to
engage with advocacy and reform on topics related to these matters but are not familiar
with Islamic studies and/or human rights standards. This document provides a pool of
resources — including articles, book chapters, reports, videos, and international
declarations and conventions — that are self-contained, accessible to non-specialists, and
can be used in work related to women’s rights within Muslim family laws.

This tool is designed for activists, human rights experts, and policy makers to better
understand and access resources from the academic field and policy arenas. It outlines
and brings together resources from the four corners of Musawah’s holistic framework —
Islamic teachings, universal human rights, national and constitutional guarantees of
equality and the lived realities of women and men — broken down according to specific
topics related to women'’s rights in Muslim family laws.

This compilation is not comprehensive and is a work in progress that is intended
to be collectively and regularly updated. It is focused primarily on sources that are
available in English. Musawah invites individuals and organizations to provide feedback
and suggest additions by contacting us at: info@musawah.org.


http://www.musawah.org/sites/default/files/Musawah-Framework-EN_1.pdf

Table of Contents

General Resources on Islam, Women, Family Laws & Reform
Introduction
Muslim Tradition and Gender
Muslim Family Laws and Human Rights

Resources on Topics Related to Muslim Family Laws
Introduction
Marriage
Child Marriage
Marriage Contracts
Polygamy
Domestic Violence
Divorce
Custody and Guardianship of Children
Intersections Between Laws

Penal Laws
Inheritance Laws

Resources on Specific Regions and Countries
Introduction
General Resources on the Development of Muslim Family Laws
Resources on Regional and National Contexts

Sub-Saharan Africa
Regional Resources
National Resources

Ethiopia
The Gambia
Ghana
Kenya
Mali
Mauritania
Nigeria
Senegal
Somalia
Sudan
Tanzania

Asia

Regional Resources
Central and East Asia
South Asia and South East Asia

National Resources
Afghanistan
Bangladesh
Brunei
India
Indonesia
Iran
Kazakhstan
Kyrgyz Republic
Malaysia
Maldives
Pakistan
Philippines

AN =

12

16
17
18
18
21
25
28
31
34
37
38
40

43
44
45
46

46
46
46
46
46
47
47
47
48
48
49
49
49
50
51
51
51
51
51
51
52
53
53
54
54
55
55
56
56
57
57



Singapore

Sri Lanka
Tajikistan
Turkmenistan
Uzbekistan

Middle East and North Africa
Regional Resources
National Resources

Algeria
Bahrain
Egypt

Iraq

Israel

Jordan
Kuwait
Lebanon
Libya
Morocco
Oman
Palestine
Qatar

Saudi Arabia
Syria

Tunisia
Turkey
United Arab Emirates
Yemen

Muslim Minority Communities — Global North

North America
Europe

58
58
58
58
59
60
60
61
61
61
62
64
64
65
65
66
66
67
68
68
69
70
71
71
72
72
73
74
74
74



' SN AR/ AN AR AN AR §

General Resources on Islam,
Women, Family Laws & Reform



Introduction

Discussing issues related to ‘women’ and ‘Islam’ can be complex and sensitive. ‘The
position of women in Islam’ has often been an important index of identity and authenticity
for Muslims. It has also been a focus of dispute between the forces of tradition and
modernity, both within the Muslim world and between the Muslim world and the West.
But ‘Islam’ is not a monolithic entity; it takes different forms based on the diversity of
cultures, contexts, and geography of Muslim populations in the world. Similarly, Muslim
women do not constitute a homogenous group. They face many different challenges in
their local contexts.

Debates about Muslim women have crystallized around legal and social gender-based
inequalities in both private and public spaces. Such inequalities relate to matters ranging
from education, clothing, marriage, polygamy, divorce, child custody, and inheritance, to
different forms of violence against women. These issues are addressed in section Il of
this survey, and obviously are not confined to the Muslim world. However, within Muslim
cultures, contexts, and legal regimes, these issues are questioned and debated at three
levels: the interpretations of sacred texts; laws and policies implemented in different
countries; and women’s experiences in society (Mir-Hosseini, 1999, p.3).

The majority of contemporary Muslim family laws and practices sanction hierarchical
gender relations and unequal gender rights, based on an assumption that men are, and
should be, in charge of women. The gender inequality found in these laws and their
underlying assumptions about women and men’s nature and roles are traceable to
dominant rulings and interpretations in Islamic tradition, and specifically in classical
jurisprudence (figh) and exegesis (tafsir).

This model of male authority and female submission contradicts the guiding ethical
principles of the Qur'an, as well as contemporary notions of justice and human rights
norms. It is also at odds with contemporary economic and social realities that Muslim
families face. However, the common belief that these rulings are directly derived from the
divine message, and are therefore immutable, often makes reform difficult. Both Muslim
women and Muslim family laws have become symbols of cultural authenticity and
religious tradition in the Muslim communities. Yet they also suffer from the struggle
between political Islam and Western secular feminism, both of which aim to impose their
own definitions of women'’s rights.

In the midst of this polarized debate emerged a third discourse, which reclaims the key
ethical principles of the Quran and reconciles the religious tradition with modernity,
human rights, and feminism. It does this by highlighting the role that humans have always
played in the interpretation of the sacred texts, based on their own contexts. As part of
this new discourse, Musawah believes that discriminatory laws and practices justified in
the name of Islam can be changed to ensure equality and justice for women.

To reveal the core egalitarian message of Islam, Musawah builds on juristic tools and
concepts that exist within Muslim legal theory, namely:



= The distinction between Shari’ah, the divine message, and figh, the science
of Islamic jurisprudence, which represents human understanding of the divine
will. What is commonly considered to be ‘Islamic law’ and Shari’ah is, in fact, figh
— jurisprudence. It is not divine law. It is human-made, fallible and changeable.

= The distinction between two categories of rulings, ‘ibadat
(devotional/spiritual acts) and mu’amalat (contractual acts). The rulings
under the ‘badat category regulate relations between God and believers and thus
offer limited scope for change. By contrast, legal rulings related to marriage and
family are considered to be social and contractual matters. Such rulings that
regulate relations between humans have always been open to reform, given
changing times, spaces and circumstances.

= The rich plurality within Muslim family laws that result from the legal
concept of ikhtilaf (diversity of opinion). Muslim legal tradition comprises and
celebrates multiple schools of Islamic law, as well as diverse laws and
interpretations related to family matters. This fact contradicts the idea of a single,
universal ‘Islamic law’ that is monolithic and immutable.

Drawing on these principles, Musawah contends that laws introduced in the name of
Shari‘ah and Islam must reflect the values of equality, justice, love, compassion and
mutual respect among all human beings. This position is articulated in the Musawah
Framework for Action (2009) and CEDAW and Muslim Family Laws: In Search of
Common Ground (2012). Such values exist in the Qur'an and Muslim legal tradition, and
they correspond with contemporary human rights principles.

The following subsections bring together and present general resources on women’s
rights in Islam and Muslim family laws, ranging from theoretical literature to advocacy
tools and policy-related documents and analysis.

How has knowledge related to Muslim women been produced? Why and how did
interpretation of Islam’s sacred texts and dominant figh rulings become patriarchal? What
are the reform methodologies and conceptual tools to challenge these views within
Muslim legal tradition? What are the common grounds between feminism, Islam and
human rights? How can these be reflected in Muslim family laws and practices?

The following resources provide an insight into the dynamic interaction between (1) the
Qur'an, Muslim interpretive tradition, and gender; (2) feminist religious knowledge; and
(3) Muslim family laws and gender justice. It can help build arguments and explore
possibilities and strategies for reform not only within the Islamic framework but also
grounded in constitutional guarantees of equality and non-discrimination, human rights
principles and lived realities of women and men.



Muslim Tradition and Gender

The Qur’an, Muslim Interpretive Tradition, and Gender

There is an overwhelming consensus among Muslims that the Qur'an is the primary
source of the religion of Islam and Muslim laws. Therefore, it is important that those who
advocate for gender justice in Muslim contexts understand the process through which
this textual source has traditionally been approached, and how it can be read and
interpreted through a gender lens.

Muslims believe that the Quran was a message revealed from a transcendent source
(God) to the Prophet Muhammad (pbuh). The prophecy began in CE 610 and continued
for 23 years, until the death of the Prophet in CE 632. One aspect of the Qur'an as
revelation that is distinct from other Abrahamic traditions is how the text was preserved.
The Qur'an was not originally written down, but memorized, as was the custom in the
oral culture of that time. The story of the written compilation of the Qur'an began one year
after the death of the Prophet Muhammad (pbuh).

The Qur’an can be analysed and verses categorized in terms of style, content, principles,
laws, and themes. The Quran contains 6,235 verses (ayahs), which are arranged (not
chronologically) into 114 chapters (surah) of varying lengths. It is important to note that
the Quran is not a legal or constitutional document, but a book of guidance and
inspiration. The majority of the verses are devoted to moral and religious themes;
devotional matters; the Hereafter; even the history of bygone events and parables. Fewer
than 500 verses are of a legal nature, called ayat al-ahkam. Most of these were revealed
in response to problems encountered by the nascent Muslim community in seventh
century Arabia.

The resources below provide an introduction to the discipline of studying and
understanding the Qur’an, including its revelation, transmission, interpretation, form,
language and style. They can help in identifying major concepts of exegetical, or
interpretive, tradition (tafsir) and the impact of these concepts in the creation of social
contracts and legal structures (Von Denffer, 2009; Abou-Bakr, 2015). They demonstrate
how the Quranic verses set an ongoing process of social transformation without
dismantling the existing social structures (Muhammad, 2007).

They explore and challenge the different concepts of exegetical tradition and suggest
new interpretative methods such as the contextual and the linguistic approaches
(Muhammad, 2007; Wadud, 2006). Some of the authors review the work of modern
Muslim scholars who have contributed to the development of modernist Quranic
paradigms on gender rights (Scott, 2009; Stowasser, 1997). Others place women at the
centre of the exegetical process and invite the reader to actively engage in the process
of understanding the text and, thus, to challenge the male-normative paradigm
(Lamrabet, 2016; Stowasser, 1996; Wadud, 2000, 2006).



% Abou-Bakr, Omaima. 2015. ‘The Interpretative Legacy of Qiwamah as Exegetical Construct'. In:
Ziba Mir-Hosseini, Mulki Al-Sharmani, and Jana Rumminger, eds. Men in Charge? Rethinking
Authority in Muslim Legal Tradition, pp. 44—64. London: Oneworld. Summary available at:
http://www.musawah.org/sites/default/files/MICchapter20ABsummary.pdf

% Lamrabet, Asma. 2016. Women in the Qur’an: An Emancipatory Reading. English translation by
M. Francois-Cerrah. UK: Kube Publishing Ltd.

4 Muhammad, Husein. 2007. ‘Re-reading the Qur'an: The Relation between Text and Context'. In:
H. Muhammad, F.A Kodir, L. Marcoes-Natsir, and M. Wahid, eds. Dawrah Figh Concerning
Women: Manual for a Course on Islam and Gender, pp. 77-95. Cirebon, Indonesia: Fahmina
Institute.

% Scott, Rachel M. 2009. ‘A Contextual Approach to Women'’s Rights in the Qur'an: Readings of
4:34’. The Muslim World 99(1), pp. 60—85. Abstracr available at:
http://www.researchgate.net/publication/228043124 A_Contextual_Approach_to_Women's_Right
s_in_the_Qur'an_Readings_of 434

% Stowasser, Barbara. 1997. ‘Gender Issues and Contemporary Quran Interpretations’.
In: Yvonne Haddad and John Esposito, eds. Islam, Gender, and Social Change, pp. 30—44.
Oxford: Oxford University Press.

% Stowasser, Barbara. 1996. ‘Women and Citizenship in the Qur'an’. In: Amira Sonbol, ed. Women,
the Family, and Divorce Laws in Islamic History, pp. 23—38. Syracuse, NY: Syracuse University
Press.

% Von Denffer, Ahmad. 2009. Ulum al-Qur’an: An Introduction to the Sciences of the Qur’an.
Leicestershire, UK: The Islamic Foundation. Available at:
http://majalla.org/books/2004/intro-to-quran/1-intoduction-to-the-quran.pdf

4 Wadud, Amina. 2006. ‘Qur'an, Gender, and Interpretive Possibilities’. In: Amina Wadud. Inside
the Gender Jihad: Women’s Reform in Islam, pp. 187-216. Oxford: Oneworld.

4 Wadud, Amina. 2000. ‘Alternative Qur’anic Interpretations and the Status of Muslim Women'. In:
Gisela Webb, ed. Windows of Faith: Muslim Women Scholar-Activists in North America, pp. 3—
21. Syracuse, New York: Syracuse University Press.

The Science of Hadith, Interpretation, and Gender

In Islamic tradition, a hadith is a report about what Prophet Muhammad said, practised,
approved, or disapproved. A hadith report consists of two parts; the first part gives a list
of narrators of the report and the second part gives the text. The jurists and the collectors
of hadith differed in their criteria about the normativity of a hadith. The process of
collecting and producing literatures of hadith is also considered an act of interpretation,
as the compiler chooses which hadith to include; how to organize them; how to categorize
them; what titles to give the chapters; whether to provide commentary; all of which impact
the rulings derived from this source.

For a large majority of Muslims, hadith are considered as the second ‘primary revealed
source’ of Islamic tradition. Therefore, it is important for those working for gender justice
to subvert the prevalent traditional-patriarchal interpretations and to engage with this
complex source, exploring its possibilities and opportunities for reform.

The resources below provide an introduction to the science of hadith and the dynamic
relationship between hadith, sunnah, the Quran and Muslim legal tradition (D. Brown,
1996; J. Brown, 2009; Koya, 2008; Musa, 2008). The authors explore the socio-historical


http://www.musawah.org/sites/default/files/MICchapter2OABsummary.pdf
http://www.researchgate.net/publication/228043124_A_Contextual_Approach_to_Women's_Rights_in_the_Qur'an_Readings_of_434
http://www.researchgate.net/publication/228043124_A_Contextual_Approach_to_Women's_Rights_in_the_Qur'an_Readings_of_434
http://majalla.org/books/2004/intro-to-quran/1-intoduction-to-the-quran.pdf

construction of this discipline though the definition of standards of reliability applied to
transmitters, and the methodology of compilation and authentication of the texts (Brown,
2014; Kamali, 2002; Koya, 2008; Musa, 2008; Sayeed, 2013).

They examine early and modern approaches to this primary textual source, how it was
used to deduce legal rulings and deconstruct dominant interpretations in the Islamic legal
tradition that discriminate against women (Abou El Fadl, 2001; Ali, 2004; Kodir, 2007,
Mernissi, 1987; Shaikh, 2004). Furthermore, they propose new methods of interpretation
to engage with hadith as a dynamic body of knowledge and focus on readings that
advocate issues of gender justice (Abou El Fadl, 2001; Ali, 2004; Chaudhry, 2015; Fadel,
2011; Kodir, 2013; Mernissi, 1987; Shaikh, 2004).

% Abou El Fadl, Khaled. 2001. ‘Faith-based assumptions and determinations demeaning to
women’. In: Speaking in God’s Name: Islamic Law, Authority, and Women, pp. 209-263. Oxford:
Oneworld.

% Ali, Kecia. 2004. “A Beautiful Example”: The Prophet Muhammad as a Model for Muslim
Husbands’. Islamic Studies 43(2), pp. 273-291. Reprinted in Andreas Goerke, ed. Muhammad:
Critical Concepts in Religious Studies. London: Routledge, 2015. Available at:
http://www.jstor.org/stable/20837344

% Brown, Daniel. 1996. Rethinking Tradition in Modern Islamic Thought. Cambridge, UK:
Cambridge University Press.

% Brown, Jonathan A. 2014. Misquoting Muhammad: The Challenge and Choices of Interpreting
the Prophet’s Legacy. London: Oneworld.

% Brown, Jonathan A. 2009. Hadith: Muhammad’s Legacy in the Medieval and Modern World.
Oxford: Oneworld.

% Chaudhry, Ayesha S. 2015. ‘Producing Gender-Egalitarian Islamic Law: A Case Study of
Guardianship (Wilayah) in Prophetic Practice’. In: Ziba Mir-Hosseini, Mulki Al-Sharmani, and
Jana Rumminger, eds. Men in Charge? Rethinking Authority in Muslim Legal Tradition, pp. 88—
105. London: Oneworld. Summary available at:
http://www.musawah.org/sites/default/files/MICchapter4ACsummary.pdf

% Duderija, Adis. 2015. ‘The Relative Status of Hadith and Sunna as Sources of Legal Authority vis-
a-vis the Qur'an in Muslim Modernist Thought'. In: The Sunna and its Status in Islamic Law, The
Search for a Sound Hadith. UK: Palgrave Macmillan. Available at:
http://www.academia.edu/14645890/The_relative_Status_of Hadith_and_Sunna_as_sources_of
_Legal_Authority vis_a_vis_the Quran_in_Muslim_Modernist_Thought

% Fadel, Mohammed. 2011. ‘Is Historicism a Viable Strategy for Islamic Law Reform? The Case of
‘Never Shall a Folk Prosper Who Have Appointed a Woman to Rule Them’. Islamic Law and
Society 18, pp. 13-176. Available at:
http://shanfaraa.com/wp-content/uploads/2011/06/ILS_018 02_131-176_Fadel_off.pdf

% Kamali, Mohammad Hashim. 2002. Hadith Methodology: Authenticity, Compilation, Classification
and Criticism of Hadith. Kuala Lumpur: limiah Publisher.

% Kodir, Fagihuddin Abdul. 2013. ‘Gender Equality and the Hadith of the Prophet Muhammad:
Reinterpreting the Concepts of “Mehram” and “Qiwamah™. In: Ziba Mir-Hosseini, Kari Vogt, Lena
Larsen, and Christian Moe, eds. Gender and Equality in Muslim Family Laws: Justice and Ethics
in the Islamic Legal Tradition. London: I. B. Tauris.

% Kodir, Fagihuddin Abdul. 2007. Hadith and Gender Justice: Understanding the Prophetic
Tradition. Cirebon, Indonesia: Fahmina Institute.

% Koya, P.K. (ed.). 2008. Hadith and Sunnah: Ideals and Realities. Kuala Lumpur: Islamic Book
Trust.


http://www.jstor.org/stable/20837344
http://www.musawah.org/sites/default/files/MICchapter4ACsummary.pdf
http://www.academia.edu/14645890/The_relative_Status_of_Hadith_and_Sunna_as_sources_of_Legal_Authority_vis_a_vis_the_Quran_in_Muslim_Modernist_Thought
http://www.academia.edu/14645890/The_relative_Status_of_Hadith_and_Sunna_as_sources_of_Legal_Authority_vis_a_vis_the_Quran_in_Muslim_Modernist_Thought
http://shanfaraa.com/wp-content/uploads/2011/06/ILS_018_02_131-176_Fadel_off.pdf

% Mernissi, Fatima. 1987. The Veil and The Male Elite: A Feminist Interpretation of Women’s Rights
in Islam. Cambridge, Mass.: Perseus Books.

% Musa, Aisha Y. 2008. Hadith as Scripture: Discussion on the Authority of Prophetic Traditions in
Islam. New York: Palgrave Macmillan. Available at:
http://meine-islam-reform.de/index.php/component/attachments/download/119.html

% Sayeed, Asma. 2013. Women and the Transmission of Religious Knowledge in Islam. New York:
Cambridge University Press.

% Shaikh, Sa'diyya. 2004. ‘Knowledge, Women, and Gender in the Hadith: A Feminist
Interpretation’. Islam and Christian-Muslim Relations 15(1), pp. 99-108. Available at:
http://www.wisemuslimwomen.org/images/uploads/shaikh-hadith.pdf

Islamic Jurisprudence and Reform Methodologies

These resources explore traditional juristic tools that have allowed Muslim reformist
scholars to address the challenges and realities of their time. They can help deconstruct
the idea that Islamic laws are immutable, static and final; showing instead that they are
derived from jurists’ interpretations of Islamic textual sources to accommodate the social
norms of their times (Hallag, 2004; Rahman, 1968 (a)).

Mir-Hosseini (2003) identifies three main legal discourses that are reflected in
contemporary Muslim family laws: ‘traditionalist’, ‘neo-traditionalist’ and ‘reformist’. The
traditionalist discourse takes a literal approach to the texts and considers gender
inequality to be premised on the biological differences between men and women. This
position, reflecting classical figh rulings, is held by a minority of countries, such as Saudi
Arabia, but continues to be propagated by conservative Islamist political groups in many
other countries.

The neo-traditionalist discourse emerged in the course of the twentieth century in the
context of anti-colonial and nationalist movement, when the new nation-states started to
modernize the legal system and codify the classical jurisprudential rulings. They take a
pragmatic approach and argue for the complementarity of rights and duties between men
and women while maintaining power relations in marriage and society intact. This neo-
classical approach is the position of the dominant Islamic discourse today, and has
inspired the majority of Muslim legal codes, family laws and literature on women and
Islam (Mir-Hosseini, 2003).

The reformist discourse argues for re-interpretation of the sacred texts, according to
changing and varied conditions through time and space. Reformists do not consider
Islam’s textual sources as providing a blueprint or programme of action for the social,
economic and political problems of the Muslim world. Rather, they view textual sources
as giving ethical guidance and principles for the creation of just laws. ‘Islamic feminism’
is that part of the reformist discourse that strives for an egalitarian construction of gender
rights within an Islamic framework. It challenges patriarchy from within and, by
democratizing the process of constructing religious knowledge, has opened the way for
Muslim legal tradition to incorporate the idea of gender equality.

The authors of the following resources examine the different stages of social construction
of figh and analyse the main juristic concepts, consensus of the Muslim community or
scholars (ijma’), customs (‘urf), analogy (qiyas), diversity (ikhtilaf), preference for
something good (istihsan), public interest (maslahah), and independent reasoning to

7


http://meine-islam-reform.de/index.php/component/attachments/download/119.html
http://www.wisemuslimwomen.org/images/uploads/shaikh-hadith.pdf

reach new legal solutions (ijtihad) (Abu Zayd, 2013; Masud 2003(b), 2009; Mir-Hosseini,
2003; Rahman, 1968(b)). Furthermore, they review the work of reformist thinkers on
which they build new reform methodologies that reconcile Islamic legal norms with
contemporary notions of justice, human rights and egalitarianism (Abu Zayd, 2013;
Chaudhry, 2006; Duderija, 2011; Hallag, 2004; Masud, 1995, 2003(a), 2007; Mir-
Hosseini, 2003; Rahman, 1973).

2

2

Abou EIl Fadl, Khaled. 2014. Reasoning with God: Reclaiming Shari‘a in the Modern Age.
Lanham, Maryland: Rowman & Littlefield.

Abu Zayd, Nasr. 2013. ‘The Status of Women Between the Qur'an and Figh’. In: Ziba Mir-
Hosseini, Kari Vogt, Lena Larsen, and Christian Moe, eds. Gender and Equality in Muslim Family
Law: Justice and Ethics in the Islamic Legal Tradition. London: I. B. Tauris.

Chaudhry, Ayesha S. 2006. ‘The Problems of Conscience and Hermeneutics: A Few
Contemporary Approaches’. Comparative Islamic Studies 2(2), pp. 157-170. Available at:
http://www.academia.edu/5112991/The_Problems_of Conscience_and_Hermeneutics_ A _Few _
Contemporary_Approaches

Duderija, Adis. 2011. Constructing a Religiously Ideal ‘Believer’ and ‘Woman’ in Islam: Neo-
Traditional Salafi and Progressive Muslims’ Methods of Interpretation. New York: Palgrave
Macmillan.

Hallag, Wael B. 2009. ‘Modernizing the Law in the Age of Nation-States’. In: Shari’a, Theory,
Practice, Transformations, chap. 16, pp. 443-499. Cambridge: Cambridge University Press.

Kamali, Mohammad Hashim. 2009. ‘Law and Ethics in Islam — The Role of the Magasid’. In: Kari
Vogt, Lena Larsen, and Christian Moe, eds. New Directions in Islamic Thought, pp. 23—44.
London and New York: I. B. Taurus.

Kutty, Faisal. 2010. ‘The Kutty “Islamic Law” Flowchart’. In: “‘The Myth and Reality of Shari'a Courts
in Canada: A Delayed Opportunity for the Indigenization of Islamic Legal Rulings’. University of St.
Thomas Law Journal 7(3), pp. 559-601. Available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2501095

Masud, Muhammad Khalid. 2009. ‘Ikhtilaf al-Fugaha: Diversity in Figh as a Social Construction’.
In Zainah Anwar, ed. Wanted: Equality and Justice in the Muslim Family, pp. 65-91. Petaling
Jaya, Malaysia: Musawah. Available at:
http://www.musawah.org/sites/default/files/Wanted-MKM-EN. pdf

Masud, Muhammad Khalid. 2007. ‘Rethinking Shari’ah: Javed Ahmad Ghamidi on Hudud’. Die
Welt des Islams 47(3-4), pp. 356-375. Available at:
http://www.jstor.org/stable/pdf/20140783.pdf

Masud, Muhammad Khalid. 2003(a). ‘Dynamism vs Mechanism in Islam: Igbal’s Reconstruction
of the Definition of ljtihad’: In: Igbal’s Reconstruction of Ijtihad, pp. 101-131. Lahore, Pakistan:
Igbal Academy. Available at: http://rekhta.org/ebooks/igbal-s-reconstruction-of-ijtihad-
muhammad-khalid-masood-ebooks

Masud, Muhammad Khalid. 2003(b). “The Doctrine of ljtihad’. In: Igbal’s Reconstruction of Ijtihad,
pp. 13-41. Lahore, Pakistan: Igbal Academy. Available at: http://rekhta.org/ebooks/igbal-s-
reconstruction-of-ijtihad-muhammad-khalid-masood-ebooks

Masud, Muhammad Khalid. 2001. Muslim Jurists’ Quest for a Normative Basis of Sharia. Leiden:
ISIM. Excerpts available at:
http://openaccess.leidenuniv.nl/bitstream/handle/1887/17474/1SIM_7_Muslim_Jurists_Quest_for_
the_Normative_Basis_of Sharica.pdf
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Delhi: Chanakya Publications.

% Rahman, Fazlur. 1968(a). ‘The Shari’a’. In: Islam, chap. 6, pp. 100-116. New York, Doubleday:
Anchor Books.

% Rahman, Fazlur. 1968(b). ‘The Structure of the Law’. In: Islam, chap. 4, pp. 68—85. Doubleday:
Anchor Books.

Feminist Religious Knowledge

These resources provide insight into the groundbreaking work of Muslim female authors
who have reasserted the importance of women’s agency in the production of religious
knowledge, particularly with regard to their roles and rights in Muslim legal tradition. In
the midst of the debate around ‘the status of women in Islam’, these authors have opened
a third way, which seeks to reconcile feminism, social justice and religious beliefs.

One main contribution of these resources is breaking down barriers to several
traditionally male-dominated religious disciplines, thereby reclaiming women’s authority
and active role in Islamic history (Abou-Bakr, 2003, 2010, 2013; Ahmed, 1986; Al-Hibri,
1982; Kahf, 2000; Mernissi, 1993, 1996; Smith, 1985; Spellberg, 1991; Stowasser, 2012).
Another contribution is dismantling the patriarchal structure of Islamic legal and
theological thought and suggesting new emancipatory readings with a gender egalitarian
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exegesis, hadith and jurisprudence; and (iii) provide space for critical thinking through
works that examine the epistemological and political significance of this contemporary
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Lamptey, Jerusha Tanner. 2014. Never Wholly Other: A Muslima Theology of Religious
Pluralism. Oxford: Oxford University Press.

% Mir-Hosseini, Ziba. 2010. ‘Islam and Feminism: Whose Islam? Whose Feminism?’.
Contestations: Dialogues on Women’s Empowerment, Issue 1: Islam and Feminism. Available at:
http://www.contestations.net/issues/issue-1/response-to-hania-sholkamy/

Muslim Family Laws and Human Rights

Musawah privileges the use of the term ‘Muslim family laws’ instead of ‘Islamic family
laws’ to emphasise the diversity of laws and practices and the agency that Muslim
communities have in changing them. Musawah (Anwar et al., 2012, p. 2) categorises
Muslim family laws as inclusive of the following:

= All family legal codes in countries where the majority is Muslim, whether the code
is derived from Islamic sources or not.

= All family legal codes that are specific to Muslims, even when they are a minority
community.

= All uncodified, part-codified minority/majority Muslim family laws where the
constitutions explicitly permit Muslims or religious minorities to govern themselves
through separate personal status laws, or to follow a variety of practices relating
to family rights, responsibilities and obligations.

The following resources trace the socio-historical construction of Muslim family laws,
examine the roots and varying degrees of their patriarchal biases, and challenge the
common belief that Islam, human rights and gender justice are incompatible.

First, they deconstruct the idea that there is such a thing as unified ‘Islamic law’, instead
showing that there is a diversity of legal systems shaped by a combination of local culture,
politics and history — including different experiences of colonialism, independence and
development. The authors review early and modern evolutions of Muslim family laws,
retracing the story of codification and reform and their mixed impacts for women while
showing the dynamic relationship between the religious authorities, states, and cultural
and social practices (El-Azhary, 1996; Esposito, 2001; Moors, 1999; Tucker, 2008).

Second, they challenge dominant patriarchal interpretations of Islamic textual sources
and trace how male dominance came to be inherent in Muslim legal tradition. The authors
demonstrate how the interpretation of Surah an-Nisa 4:34 and the juristic construct of the
concept of giwamah became the basis of male privilege in classical figh; and how this
concept continues to play a role in justifying gender equality in Muslim family laws (Mir-
Hosseini and Anwar, 2012; Mir-Hosseini et al., 2015; Welchman, 2011; Tucker, 2008).
Furthermore, these resources draw attention to the need to explore the relationship
between Muslim family laws and the social experience of Muslim families from a gender
equality perspective (OIC, 2015; Htun et al., 2012). They highlight the disconnect
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between contemporary lived realities and the traditional conceptions and expectations of
gender roles and rights (Mir-Hosseini et al., 2015; Spierings, 2014).

Third, the authors assert the importance of self-determination and engaging in an internal
Islamic discourse to transform social attitudes (An-Naim, 2013; Quraishi, 2011; Mir-
Hosseini, 2007, 2009; Welchman, 2004). Drawing on reform methodologies, they claim
the right to shape the interpretations, norms and laws that affect Muslim lives by exploring
the common grounds between Islamic values, contemporary notions of gender justice
and ideals of human rights (An-Naim, 2013; Mayer, 1995; Mir-Hosseini, 2009, 2012; Mir-
Hosseini et al., 2013; Moussa, 2011; Sonbol, 2010; Welchman, 2004, 2012).
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Introduction

While the first section of this survey highlights the diversity of the content and scope of
application of Muslim family laws in different countries and Muslim communities, this
second section focuses on a major feature many of these laws have in common: their
inequitable treatment of women. The majority of Muslim family laws are discriminatory,
entrenched in a patriarchal model of the family that is regulated by Islamic principles.
They safeguard male authority while legalizing women’s minor status; sanctioning unjust
gender roles within marriage; embracing polygamy; and establishing barriers to women'’s
access to divorce and custody of children. Such laws are limited and biased in provisions
related to domestic violence against women, including in the ways they allow marital rape
and female genital mutilation.

These issues are, of course, not confined to Muslim women, but common to women
everywhere regardless of religious belief, cultural or socio-economic background. Given
the widespread nature of patriarchy and the use of religion for political and social control,
it is important to distinguish between Islam as a religious belief and the set of laws and
rulings that claim its legacy.

Furthermore, the concept of ‘family’ is a complex social phenomenon that extends far
beyond the bounds of law. Profound economic and social changes globally and within
Muslim societies have altered the ways families function in society and individual family
members relate to one another. Such changes underpin the need to reconceptualize
family relationships around principles of equality and justice.

The following resources provide insight into multiple strategies to challenge
discriminatory provisions Muslim family laws relating to the following issues:

A. Marriage, including (1) child marriage, (2) marriage contracts, and (3)
polygamy;

Domestic violence;

Divorce;

Guardianship and child custody; and

Overlaps between family laws and other laws such as (1) penal laws and (2)
inheritance laws.

moow

These resources highlight, in part, the key role played by Muslim women in producing
egalitarian religious knowledge and their tireless advocacy to advance gender justice.
They help explore the dynamic relationship and interaction between Islamic teachings;
customs and traditions; international human rights standards; and feminist knowledge.
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Marriage

In traditional religious and social systems, marriage entails a set of gender-based
obligations and defines each family member’s place and role within the household unit
and in the social order. This institution in particular continues to be marked by the
patriarchal legacy, whether entrenched in legal norms or manifested through social
practices.

Musawah views marriage as a partnership of equals, with mutual respect, affection,
communication and decision-making authority shared between both partners. This
includes the equal rights to choose a spouse or choose not to marry; to enter into
marriage only with free and full consent; to dissolve the marriage; and upon its
dissolution. This view is articulated in the Musawah Framework for Action and the
Musawabh Vision for the Family.

The following resources trace the juridical construction of marriage in classical Islamic
jurisprudence and explore the justifications and roots of gender inequalities. They provide
tools and arguments to challenge these discriminatory provisions, addressing the issues
of (1) child marriage; (2) the inequality inherent in the classical understanding of Muslim
marriage contracts; and (3) the practice of polygamy.

Child Marriage

The Convention on the Rights of the Child (1989) defines a ‘child’ as any human being
under the age of eighteen, unless the law states that majority is reached at an earlier age
(article 1). The Convention on Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages (1964) states that marriage shall be entered into only with the
free and full consent of the ‘intending spouses’ (article 1). Since an individual under the
age of majority does not have the legal capacity to consent to marriage, international law
considers child marriage to be forced marriage. Therefore, the Convention calls on States
parties to specify a minimum age for marriage, consistent with the age of legal majority
(article 2) (Agberemi, 2004; De Silva-de-Alwis, 2008; Hashemi, 2007).

Attempts to set the minimum age of marriage at eighteen for both men and women are
often met with resistance from conservative religious authorities who claim this goes
against ‘Islamic law’. A common argument used to justify child marriage is the example
of the Prophet Muhammad’s marriage to Aishah. However, there have long been debates
about Aishah’s actual age at the time of the marriage, and their marriage was not one of
domination but of egalitarianism, respect and love. Needless to say, there have also been
vast social, cultural and economic changes in society since the time of the Prophet.
(Agberemi, 2004; Amin, 2016; Fagihuddin, 2015; Masud, n.d.; Musawah CEDAW, 2012;
Musawah OHCHR, 2013).

Furthermore, while the Qur'an does not specify the age of marriage, Surah an-Nisa’ 4:6
requires that orphans should be of sound judgment before they marry. Traditionally, all
Islamic schools of law considered that menstruation signals physical (i.e., sexual)
maturity (bulugh), at which point a girl can be married. Yet, legal capacity, for example,
to be able to enter into a contract, requires intellectual maturity (rushd — ‘maturity of mind’)
to handle one’s own property and affairs. In other words, puberty without intellectual
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maturity does not establish the legal capacity to contract marriage (Musawah OHCHR,
2013; Musawah CEDAW, 2012; Wan Azhar, 2013; Welchman, 2007; N-Map video (3)).

Child marriage is therefore a violation not just of human rights principles, but also Muslim
juridical principles. The fact that several Muslim majority countries have equal minimum
ages of marriage for males and females, e.g., Algeria, Bangladesh, Egypt, Morocco,
Oman, Sierra Leone, and Turkey, shows that change is possible in Muslim contexts
(Musawah OHCHR, 2013; Musawah CEDAW, 2012).

Early and forced marriages have many harmful consequences for girls, including
psychological and emotional trauma; domestic violence; and health problems such as
premature pregnancy, maternal mortality, and sexually transmitted infections. These
marriages are also entangled with other forms of vulnerabilities such as economic and
social marginalization. They often limit women and girls’ rights to education, employment,
and financial independence (Equality Now, 2014; Porzucki, 2015; N-Map videos, 2016;
UNICEF, 2001, 2014, 2015; UNFPA, 2012).

Books, book chapters and articles

% Agberemi, Hameed. 2004. ‘Violence Against Girl Children in a Rights Paradigm: Deconstructing
Child Marriage from Islamic Perspectives’. Paper presented at the National Discussion on Sharia
and Women’s Human Rights in Nigeria, organised by
BAOBAB for Women’s Human Rights. Available at:
http://lwww.sistersinislam.org.my/files/downloads/child_marriage_by hameed_agberemi.pdf

% Amin, Yasmin. 2016. ‘Age is just a number or is it? ‘A’isha’s age between Hadith and History’.
Paper presented at BRAIS Conference London, Senate House, University of London, 11-12
April.

% Fagihuddin, Abdul Kodir. 2015. ‘Putting Women in the Subject Position on Child Marriage Issues:
Dirasah Hadith 38th Edition’. Rahima, June 11, 2015. Available at:
http://www.rahima.or.id/index.php?option=com_content&view=article&id=1360:putting-women-in-
the-subjet-position-on-child-marriage-issues--dirasah-hadith-38th-
edition&catid=63:hadith&Itemid=374

% Hashemi, Kamran. 2007. ‘Religious Legal Traditions, Muslim States and the Convention on the
Rights of the Child: An Essay on the Relevant UN Documentation’. Human Rights Quarterly
29(1), pp. 194-227. Abstract available at: http://muse.jhu.edu/article/209781/pdf

% Masud, Muhammad Khalid. n.d. ‘Prophet Muhammad’s Wife A'isha: How Old Was She at the
Time of her Marriage?’. Summary of book by Hakim Niyaz Ahmad, Tahqiq Umar A’isha al-
Siddiga (Truth about the age of A’isha the Truthful), Karachi: Mashkur Academy. Available at:
http://lwww.sistersinislam.org.my/files/downloads/aisha_age_of _marriage.pdf

% Wan Azhar Wan Ahmad. 2013. ‘Child Marriage in Islam: a Myth?’. Sisters in Islam. Available at:
http://www.sistersinislam.org.my/news.php?item.1184.41

% Welchman, Lynn. 2007. ‘Capacity and Consent (in Marriage)’. In: Lynn Welchman. Women and
Muslim Family Laws in Arab States: A Comparative Overview of Textual Development and
Advocacy, pp. 61-75. Amsterdam: Amsterdam University Press. Available at:
http://openaccess.leidenuniv.nl/bitstream/handle/1887/13374/Women and Muslim Family Laws in
Arab States.pdf
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Resources from international institutions and
non-governmental organizations

4

De Silva-de-Alwis, Rangita. 2008. ‘Child Marriage and the Law’. Legislative Reform Initiative
Paper Series. United Nations Children's Fund (UNICEF): New York.

Available at:

http://www.unicef.org/policyanalysis/files/Child_Marriage_and_the_Law(1).pdf

Equality Now. 2014. Protecting The Girl Child: Using the Law to End Child, Early and Forced
Marriage and Related Human Rights Violations. Available at:
http://www.equalitynow.org/sites/default/files/Protecting_the_Girl_Child.pdf

Musawah. 2012. ‘Responses to Common State Party Justifications for Non-implementation of
CEDAW: Child Marriage and Freedom to Choose If, When, and Whom to Marry. In: Musawabh.
CEDAW and Muslim Family Laws: In Search of Common Ground, pp. 30—33. Malaysia:
Musawah. Available at:

http://www.musawah.org/sites/default/filessf CEDAWMFLReport2012Edition_1.pdf

Musawah. 2013. ‘Statement to the Office of the High Commissioner for Human Rights on Child,
Early and Forced Marriage’. Available at:
http://www.musawah.org/sites/default/files/MusawahStatementOnChildMarriageForOHCHR. pdf

New Media Advocacy Project (N-Map). Videos on child marriage and female education in
Northern Nigeria, March 2016, produced by N-Map) in collaboration with Isa Wali Empowerment
Initiative (IWEI) and Women’s Rights Advancement and Protection Alternative (WRAPA):

(1) ‘Education is Our Future’. Available at: http://vimeo.com/155578181
(2) ‘Girls in Their Own Voices'. Available at: http://vimeo.com/149782032

(3) ‘Too Young to Consent and Too Young to be Judged’. Available at:
http://vimeo.com/153276188

Porzucki, Nina. 2015. ‘The Pakistani Film Dukhtar Shows what a Mother Will Sacrifice for Her
Child. PRI’s The World, September 29, 2015. Available at:
http://www.pri.org/stories/2015-09-29/pakistani-film-dukhtar-shows-what-mother-will-sacrifice-her-
child

United Nations Children’s Fund. 2015. ‘A Profile of Child Marriage in Africa’. New York: UNICEF.
Available at:
http://data.unicef.org/corecode/uploads/document6/uploaded_pdfs/corecode/UNICEF-Child-
Marriage-Brochure-High-Single_246.pdf

United Nations Children’s Fund. 2014. ‘Ending Child Marriage: Progress and Prospects’. New
York: UNICEF. Available at:
http://data.unicef.org/corecode/uploads/document6/uploaded_pdfs/corecode/Child-Marriage-
Brochure-HR_164.pdf

UNICEF Innocenti Research Centre. 2001. ‘Innocenti Digest: Early Marriage: Child Spouses’.
Italy: UNICEF Innocenti Research Centre. Available at:
http://www.unicef-irc.org/publications/pdf/digest7e.pdf

UNFPA. 2012. ‘Marrying Too Young: End Child Marriage’. New York: United Nations Population
Fund. Available at:
http://www.unfpa.org/sites/default/files/pub-pdf/MarryingTooYoung.pdf

UN Women. ‘Definition of Forced and Child Marriage’. Available at:
http://www.endvawnow.org/en/articles/614-definition-of-forced-and-child-marriage.html

Women'’s Islamic Initiative in Spirituality and Equality (WISE). ‘Current Issues: Early Marriage’.
Available at: http://www.wisemuslimwomen.org/currentissues/earlymarriage/
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International conventions, declarations and resolutions

% Convention on the Rights of the Child, United Nations General Assembly Resolution 44/25 of 20
November 1989. Entered into force 2 September 1990. Articles 1, 2, 3, 6, 12, 19, 24, 28, 29, 34,
35 and 36. Available at: http://www.ohchr.org/Documents/Professionallnterest/crc.pdf

% Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages,
United Nations General Assembly Resolution 1763 A (XVII) of 7 November 1962. Entered into
force 9 December 1964. Article 2. Available at:
http://www.ohchr.org/EN/Professionallnterest/Pages/MinimumAgeForMarriage.aspx

% Convention on the Elimination of All Forms of Discrimination against Women, United Nations
General Assembly Resolution 34/180, 18 December 1979. Entered into Force 3 September 1981.
Article 16(2) on child marriage. Available at:
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm#article16

% Strengthening Efforts to Prevent and Eliminate Child, Early and Forced Marriage. Office of the
High Commissioner for Human Rights Resolution 29/L. 15, 1 July 2015. Available at:
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/29/L.15

Marriage Contracts

The institution of marriage in Islam is not a sacrament; rather it takes the form of a civil
contract. However, it is the only religiously-sanctioned way for Muslim individuals to have
legitimate sexual relationships and to procreate (Ali, 2003(b)). Classical Muslim jurists
viewed the marriage contract, also called ‘aqd al-nikah’ (the ‘contract of coitus’™—
intercourse), as a contract of sale. It entails a set of obligations and rights, as well as
conditions, for its validity and upon its dissolution.

The only impediments to marriage according to classical schools of jurisprudence are
kinship, ‘iddah (the specified waiting period before one can remarry), and the offer and
acceptance procedures. Otherwise, jurists are divided on the question of the essential
elements to conclude a valid Muslim marriage. For example, opinions differ on the
requirement of a male guardian (wali) for females to enter marriage; the presence and
gualifications of witnesses; consent and coercion (ijbar); and the dower (mahr) (Ali, 2008,
2012; Chaudhry, 2015; Mir-Hosseini, 2004; Quraishi, 2008, 2013; Welchman, 2007).
Besides legalizing sexual intercourse between spouses, the classical Muslim marriage
contract establishes a ‘set of gender-differentiated but interconnected claims’ (Ali, 2008,
p.12), e.g., the husband’s paternity; mutual (though not necessarily equitable) rights of
inheritance; and mutual respect and good treatment.

The husband’s duties include the payment of the dower (mahr) and provision of lodging,
food, clothing, and domestic service to his wife (nafagah). In exchange, he acquires the
right to unconditional sexual access to his wife and, therefore, may exercise control over
her mobility. The wife’s main duty is to obey her husband and to be sexually available
(tamkin). The spouses are entitled to include stipulations regarding the marital
relationship in the contract. Women have used these stipulations to protect their rights
and secure their option of divorce in case of breach (Ali, 2007, 2008; Welchman, 2011).

The classical figh definition of marriage continues to inform many aspects of
contemporary Muslim family laws. At the heart of this juridical construction is the idea
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that men have wilayah (guardianship) and giwamah (protection and authority) over
women. This legal postulate derives from a patriarchal interpretation of Surah an-Nisa
4:34 in order to sustain gender inequality. Musawah, in collaboration with scholars and
activists from different countries, has been undertaking multi-dimensional research to
demystify these two key concepts, and to re-interpret them from within Muslim tradition
and as informed by lived realities. The first product of this research is a volume of essays
entitled Men in Charge? Rethinking Authority in Muslim Legal Tradition (Oneworld, 2015).

The two concepts that lie at the core of the marital relationship are disconnected from
present-day economic and social realities. Many men are unable or unwilling to protect
and provide for their families, while women often serve as the protectors of their families,
provide essential income for family survival, and contribute through unpaid labour. As
part of its research on giwamah and wilayah, Musawah worked with partners in nine
countries to document the life stories of 55 women. This research is summarized in a
report entitted Women’s Stories, Women’s Lives: Male Authority in Muslim Contexts
(2016).

The following resources introduce the work of feminist scholars and activists who are
challenging this classical construction of the Muslim marriage contract and/or exploring
new alternatives for reform (Ali, 2003(a), 2004; Al-Sharmani and Rumminger, 2015;
Chaudhry, 2015; Larsen, 2015; Quraishi, 2013).

Books, book chapters and articles

% Ali, Kecia. 2012. ‘Just Say Yes: Law, Consent, and Muslim Epistemologies’. In: Kecia Ali, Juliane
Hammer, and Laury Silvers, eds. A Jihad for Justice: Honoring the Work and Life of Amina
Wadud, pp. 121-134. USA: 48 HrBooks. Available at: http://www.bu.edu/religion/files/2010/03/A-
Jihad-for-Justice-for-Amina-Wadud-2012-1.pdf

% Ali, Kecia. 2008. ‘Marriage in Classical Islamic Jurisprudence: A Survey of Doctrines’. In: Asifa
Quraishi and Frank E. Vogel, eds. The Islamic Marriage Contract: Case Studies in Islamic Family
Law, pp. 11-45. Cambridge, Mass.: Harvard University Press.

% Ali, Kecia. 2007. ‘Obedience and Disobedience in Islamic Discourses’. In Suad Joseph, ed.
Encyclopedia of Women & Islamic Cultures, Vol 5, pp. 309-313. Leiden: Brill.

% Ali, Kecia. 2004. “A Beautiful Example”: The Prophet Muhammad as a Model for Muslim
Husbands’. Islamic Studies 43(2), pp. 273—-291. Available at:
http://www.jstor.org/stable/20837344

% Ali, Kecia. 2003(a). ‘Progressive Muslims and Islamic Jurisprudence: The Necessity for Critical
Engagement with Marriage and Divorce Law’. In: Omid Safi, ed. Progressive Muslims: On
Justice, Gender and Pluralism, pp.163-189. Oxford: Oneworld.

% Ali, Kecia. 2003(b). ‘Marriage Contracts in Islamic Jurisprudence’. The Feminist Sexual Ethics
Project. June 19. Available at: http://www.brandeis.edu/projects/fse/muslim/marriage.html|

% Al-Sharmani, Mulki, and Jana Rumminger. 2015. ‘Understanding Qiwamah and Wilayah through
Life Stories’. In: Ziba Mir-Hosseini, Mulki Al-Sharmani, and Jana Rumminger, eds. Men in
Charge? Rethinking Authority in Muslim Legal Tradition, pp. 219-255. London: Oneworld.
Summary available at:
http://www.musawah.org/sites/default/files/MICchapterOMASIRsummary.pdf

% Chaudhry, Ayesha S. 2015. ‘Producing Gender Egalitarian Islamic Law: A Case Study of
Guardianship (Wilayah) in Prophetic Practice’. In: Ziba Mir-Hosseini, Mulki Al-Sharmani, and
Jana Rumminger, eds. Men in Charge? Rethinking Authority in Muslim Legal Tradition, pp. 88—
105. London: Oneworld. Summary available at:
http://www.musawah.org/sites/default/files/MICchapterdACsummary.pdf
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% Karam, Azza. 1996. ‘An Apostate, a Proposed New Marriage Contract and Egyptian Women:
Where to Now?’ Women against Fundamentalism 8, pp. 29-32. Available at:
http://womenagainstfundamentalism.org/wp-content/uploads/2014/05/waf8.pdf

% Larsen, Lena. 2015. “Men are the Protectors and Maintainers of Women...”: Three Fatwas on
Spousal Roles and Rights’. In: Ziba Mir-Hosseini, Mulki Al-Sharmani, and Jana Rumminger, eds.
Men in Charge? Rethinking Authority in Muslim Legal Tradition, pp. 197-218. London: Oneworld.
Summary available at: http://www.musawah.org/sites/default/files/MICchapter8LLsummary.pdf

% Mir-Hosseini, Ziba, Mulki Al-Sharmani, and Jana Rumminger, eds. 2015. Men in Charge?
Rethinking Authority in Muslim Legal Tradition. London: Oneworld. Chapter summaries available
at: http://www.musawah.org/knowledge-building/men-in-charge/chapter-summaries

% Mir-Hosseini, Ziba. 2004(a). ‘Marriage’. Encyclopedia of Islam and the Muslim World, Vol II, p.
424. Macmillan Reference USA.
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Polygamy

‘Polygamy’ is a generic term that encompasses ‘polygyny’ (a man married to more than
one wife at the same time) and ‘polyandry’ (a woman married to more than one husband
at the same time), although polygyny is much more common. Polygamous marriages
exist in various societies, religions, and cultures in communities throughout the world
(Gaffney-Rhys, 2011; Hale, 1996), even though the international trend at present is
against the practice (CEDAW recommendation 29, 2013; CEDAW recommendation 21,
1994).

Polygamy is often considered to be a religious right held by Muslim men, sanctioned by
the Qur'an and linked to their giwamah. However, this pre-Islamic practice was restricted
rather than encouraged by the Qur’an, which limited the number of wives to four at any
one time. Polygamy was conditional on a man’s ability to deal justly with all his wives. At
that time, the institution was maintained and regulated to help poor unmarried, divorced
or widowed women. These marriages ensured that such women had a provider and
protector for themselves and their children (Ali, 2016; Badawi, 2012; Beaman and Calder,
2014, Hale, 1996; Johnson, 2005; Mir-Hosseini, 2004; Rodgers-Miller, 2005).

In contemporary times, however, polygamous marriages are more frequently used to fulfil
men’s sexual desires than to protect women and children. Even worse, many such
marriages result in financial and emotional injustices for women and children.
Polygamous marriages can also be detrimental to the men who contract them, and thus
threaten the well-being of families in general (Ali, 2016; Al-Krenawi, 1997, 2014; Al-
Sherbiny, 2005; Beaman and Calder, 2014; Johnson, 2005; Rehman, 2007; SIS, 2015).

The most common argument used to promote polygamous marriages and counter
arguments against polygamy is the example of the Prophet Muhammad. However,
though the Prophet had multiple wives, he was monogamous for more than 25 years,
throughout the lifetime of his first wife, Khadija. This is an exemplary practice to
encourage monogamous marriages and to abolish polygamy. Furthermore, Musawah
maintains that Islam promotes monogamy, as can be seen in Surah an-Nisa’ 4:3: ‘If you
fear that you shall not be able to deal justly with the orphans, marry women of your
choice, two, three or four; but if you fear that you shall not be able to deal justly [with your
wives], then marry only one [...] That will be more suitable, to prevent you from doing
injustice’ (Musawah CEDAW, 2012; Rohman, 2013; SIS, 2013, 2015).

The potential for change in Muslim contexts is reflected in the example of some Muslim
countries that prohibit polygamy (Tunisia, Turkey, Kyrgyz Republic, Tajikistan and
Uzbekistan) (see Musawah Thematic Reports and Oral Statements on Article 16). In
other countries, a woman is entitled to stipulate in the marriage contract that, should her
husband take another wife without her consent, this could constitute grounds for divorce.
This clause could become a standard stipulation in marriage contracts and, thus,
discourage the practice of polygamy (Musawah CEDAW, 2012; Welchman, 2007).
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Domestic Violence

Domestic violence is one of the most severe, least visible, and most common forms of
violence experienced by women. It happens across countries, cultures, religions,
classes, and life circumstances (UNICEF, 2000). The term ‘domestic violence’ refers to
abusive and coercive behaviours such as physical, psychological and/or sexual abuses,
which ‘occur within the private sphere and between individuals who are related through
blood or intimacy’ (Resolution 58/147, 2004). Domestic violence includes economic
deprivation and isolation as a means to exert power and control over the victim’s life
choices and freedoms. Therefore, international bodies and experts, including the
CEDAW Committee, have repeatedly urged the states to provide adequate legal
protection to women from all kinds of violence and to take appropriate and effective
measures to eradicate violence against women (CEDAW, 1992; HRC, 2010; OHCHR,
2015; Erturk, 2008).

Domestic violence also reveals the pattern of traditional gender-based roles assumed
(Shaikh, 1997). Although there are male victims of domestic violence, the majority of
victims are women. Husbands often use violence as a tool to demonstrate power,
authority, and control over their wives and children. In the majority of Muslim countries,
spousal violence against women is often not prohibited outright and sometimes even
justified on religious grounds (Douki et al., 2003; Hajjar, 2004). Based on a patriarchal
interpretation of Surah an-Nisa 4:34, some laws implicitly or explicitly permit physical
disciplining (daraba) of a wife in a state of ‘disobedience’ (nushuz), as long as it does not
cause ‘great harm’. Furthermore, in many countries rape and sexual violence within
marriage are not criminalized because marital sex is considered a husband’s right and a
wife’s duty (Ali, 2006).

However, there is a range of opinions as to the meanings of the terms ‘daraba’ and
‘nushuz’, and applying different meanings could lead to opposite interpretations (Ali,
2003; Mahmoud, 2006; Shaikh, 1997). For instance, Syed Qutb, in The Shade of the
Qur’an, defines ‘nushuz’ as ‘disruption of marital harmony’ and suggests three methods
for regaining harmony: ‘shura’, consultation between the two parties or with the help of
arbiters; separation from the bed, and giving one another time and space to calm down;
and ‘daraba’, which he understands as ‘a single strike’ (SIS, 1991, p. 10). Furthermore,
the word ‘daraba’ does not necessarily imply violence and has many other meanings
within the Qur’an, such as to ‘strike out on a journey’ or ‘to set an example’ (Wadud,
1999).

Spousal violence goes against the practice of the Prophet Muhammad, who is reported
to have said, “‘The most perfect of the believers is the best of you in character; and the
best of you are those among you who are best to their wives’. In another report, he said:
‘Could any of you beat your wife as he would a slave, and then lie with her in the evening?’
(SIS, 1999, p. 14-15). In this regard, domestic violence, including marital rape,
constitutes serious abuse of a wife and contradicts the Prophet’s practice.

The following resources provide an introduction to the work of several feminist and
Muslim scholars who examine and challenge the work of classical exegetes and their
interpretations of Surah an-Nisa 4:34 (Dunn et al., 2010; Hammer, 2016; Netller, 1999;
Mahmoud, 2006). They demonstrate the negative workings of the classical juristic model
of marriage based on a wife’s sexual submission and obedience to the husband in
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exchange for financial maintenance, in which violence against women occurs (Ali, 2006;
Shaikh, 1997). They offer a holistic reading and contextual interpretation that links
Qur’anic verses and prophetic practices on marital relations. This interpretation leads to
the condemnation of domestic violence and an egalitarian approach to spousal relations
based on partnership (Abou El Fadl, 2005; Ali, 2006; Alkhateeb, n.d.; Dunn et al., 2010;
Elsaidi, 2011; Kabbani et al., 2011; Silvers, 2006). Musawah maintains that prohibiting
all forms of domestic violence is not against Islam but, on the contrary, is consistent with
Qur’anic principles of justice, equality, dignity, love and compassion.
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Divorce

Although the Qur'an privileges reconciliation between spouses, Muslim marriage
contracts, like any other contract, can be dissolved. However, in most Muslim family laws,
women and men still have unequal access to divorce. While under classical figh,
marriage is defined as a bilateral act requiring the consent of both contracting parties,
divorce is defined as a unilateral act that takes legal effect at the will of the husband
(talaq). This form of divorce, which is the most commonly practiced, does not require the
wife’s consent. Furthermore, a repudiated wife must observe a waiting period (‘iddah) of
three menstrual cycles (approximately three months) to make sure she is not pregnant.
During this period, she is entitled to receive financial maintenance, the deferred portion
of her dower when applicable and, depending on the school of figh, a ‘gift of consolation’
(nafagah al mut‘ah) paid by the husband (Ali, 2003(a); Ahmad, 2009; Sonbol, 1996; Mir-
Hosseini, 2004; Welchman, 2007).

Depending on the school of jurisprudence, in classical figh, women have only two forms
of access to divorce: divorce for compensation (khul®) and judicial divorce for cause
(faskh, firaq or tagliq). Divorce for compensation requires the consent of both parties, and
involves a renunciation of the wife’s post-divorce financial rights (mahr (dower)). She is
also sometimes required to pay additional compensation (‘iwad).

Divorce for cause differs among the traditional schools in terms of the grounds on which
women are allowed to initiate divorce. One exception is that all schools allow one spouse
to annul the marriage contract before its consummation. Other grounds range from
presumed widowhood (husband missing for a long period), to non-support, abandonment
and injury (darar). In all forms of divorce, the wife must observe a waiting period of ‘iddah
before being able to remarry (Ali, 2003(a); Mir-Hosseini, 2007; Sonneveld, 2012,
Welchman, 2000, 2007).

Women are often disadvantaged under ‘talaq’ and ‘khul’ forms of divorce, as they may
impact women’s economic situation and well-being (Anwar, 2006; SIS, 2014). The
husband’s right to unilateral divorce violates international standards of equal rights and
responsibilities during marriage and its dissolution (CEDAW, 1979; ICCPR, 1996).
Furthermore, it contravenes two Qur'anic verses: Surah al-Bagarah 2:229, which calls
on parties to the marriage to ‘either hold together on equitable terms (ma‘ruf), or separate
with kindness (ihsan)’; and Surah an-Nisa 4:35 on spousal parity in arbitration and
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mediation proceedings: ‘If you fear a breach between a married couple, appoint (two)
arbiters, one from among his people, and the other from among her people’ (Ali, 2003).

Various figh schools have provided grounds for more egalitarian access to divorce.
‘Delegated divorce’ (talag-i-tafwid), as commonly practiced in South Asia, allows women
the right to initiate by stipulating in the marriage contract that the husband delegates to
his wife the right to unilaterally repudiate the marriage without cause (Carrol and Kapoor,
1996). Women can also initiate divorce for breach of stipulations as contracted by the
spouses (ta’liq) (Ali, 2008). When the Moroccan family code (Moudawana) was reformed
in 2004, a new form of egalitarian divorce was introduced by drawing on Surah an-Nisa
4:35. This procedure enables both Moroccan women and men to file for divorce on
grounds of f‘irreconcilable differences’ (shigaq). Once filed, and if all attempts at
reconciliation fail, the courts must grant the divorce within six months (Kristianasen,
2007).

It is thus possible for Muslim states to abolish the husband’s right to unilateral divorce;
and to formulate divorce laws that provide equal rights at the dissolution of marriage,
including the grounds for divorce, the division of matrimonial assets and child custody.
The following resources offer a critical analysis of divorce laws in classical Islamic
jurisprudence and demonstrate its various applications under Muslim family laws. They
provide tools and arguments to advocate for equal rights and responsibilities at the
dissolution of the marriage contract (Ali, 2003(b), 2016; Gohir, 2016; Mehdi et al., 2012;
Mir-Hosseini, 2000; Pereira, 2000; Wadud, 1999; Welchman, 2007).
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Article 16(c) on equality of rights during marriage and its dissolution. Available at:
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% Committee on the Elimination of Discrimination Against Women. 2013. ‘General
Recommendation 29: Economic Consequences of Marriage, Family Relations and their
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relationships. UN Doc. CEDAW/C/GC/29. Available at:
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRICAghKb7yhsldC
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% International Covenant on Civil and Political Rights, United Nations General Assembly resolution
2200A (XXI) of 16 December 1966. Entered into force 23 March 1976. Article 23(4) on rights and
responsibilities of spouses. Available at:
http://www.ohchr.org/Documents/Professionallnterest/ccpr.pdf

Custody and Guardianship of Children

The Convention on the Rights of the Child (1989) asserts that the best interests of the
child shall be a primary consideration in all actions concerning children (article 3). It
further states that the parents have the primary responsibility to secure the conditions of
living necessary for the child’s physical, mental, spiritual, moral and social development
(article 27). According to the CEDAW Convention (1979), the parents share the same
rights and responsibilities in matters relating to their children, whether they are married
or not. This includes the same rights ‘to decide freely and responsibly on the number and
spacing of their children and to have access to the information, education and means to
enable them to exercise these rights’. Furthermore, the parents must have equal ‘rights
and responsibilities with regard to guardianship, wardship, trusteeship and adoption of
children, or similar institutions where these concepts exist in national legislation; in all
cases the interests of the children shall be paramount’ (article 16).

Traditional figh jurisprudence distinguishes between ‘wilayah’ (commonly defined as
guardianship) and ‘hadanah’ (commonly defined as custody). During marriage, the father
traditionally has the prerogative of wilayah, literally meaning ‘to protect’ or ‘to defend’,
which consequently allows him to take decisions on behalf of his children. The mother
holds the prerogative of hadanah, the nourishing and upbringing of her children. The
financial maintenance (nafagah) of the child (shelter, food and clothing) is incumbent
upon the father (Rafigq, 2014; Oxford Dictionary of Islam).

In case of divorce, all Sunni schools of figh agree that the physical custody of children
belongs to the mother or other women relatives during the child’s initial years
(approximately until the age of seven) while the father retains legal guardianship. The
Sunni schools of figh differ in custody laws for boys and girls after the age of seven.
According to the Hanafi school, custody is transferred to the father or other male relatives
after the age of seven for the boy and after puberty for the girl. For the Shafi’i and Hanbali

34


http://www.wisemuslimwomen.org/currentissues/separationanddivorcelaws/
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm#article16
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsldCrOlUTvLRFDjh6%2Fx1pWDn3WHqqJ3IVTSBdup3cNv3DQC%2FGcQdgTzvPZJiBl3Uvy2%2FdGCrYDfjaxHtk2Xa0GOPds69ZKD4rX0xgLCmpw%2FA
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsldCrOlUTvLRFDjh6%2Fx1pWDn3WHqqJ3IVTSBdup3cNv3DQC%2FGcQdgTzvPZJiBl3Uvy2%2FdGCrYDfjaxHtk2Xa0GOPds69ZKD4rX0xgLCmpw%2FA
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsldCrOlUTvLRFDjh6%2Fx1pWDn3WHqqJ3IVTSBdup3cNv3DQC%2FGcQdgTzvPZJiBl3Uvy2%2FdGCrYDfjaxHtk2Xa0GOPds69ZKD4rX0xgLCmpw%2FA
http://www.ohchr.org/Documents/ProfessionalInterest/ccpr.pdf

schools, the mother retains the physical custody of both girls and boys until the age of
seven. After this period, children have the right to choose with whom they want to live.
For the Maliki school of law, mothers retain custody of their sons until they reach puberty
and until their daughters get married (Abou Ramadan, 2002; Rafiq, 2014; Welchman,
2007; Oxford Dictionary of Islam; WLUML, 2006).

In traditional Shi’a figh, a mother has the physical custody of her son until he reaches the
age of two, and of her daughter until she reaches the age of seven. After this initial period
of custody, the children are often handed over to their fathers.

The majority of contemporary Muslim family laws on child custody continue to
discriminate against women. For instance, if the mother remarries, she often loses
custody of her children. This is based upon a hadith reporting the Prophet to have said
that a divorced mother has the primary right to care for her children unless she remarries.
However, this hadith could also be interpreted as giving the mother a prior right of custody
over her children before she remarries. After, both parents have equal rights to custody,
according to the children’s best interest.

While mothers are often given physical custody (hadanah) of their children, they cannot
hold guardianship (wilayah) over their children. Thus, the father or other male guardian
must consent to medical treatment, obtaining identity documents, travel, enrolment in or
transfer to new schools, management of finances, etc.

In addition, divorced mothers often suffer from inadequate state or institutional
procedures for ensuring that fathers pay maintenance for their children. Therefore, in
addition to facing the loss of custody when their children grow older, mothers can
potentially lose physical custody of their children because of financial constraints (Abou
Ramadan, 2002; Shehada, 2009; SIS, 2013; Welchman, 2007; WLUML, 2006).

The Qur'an does not distinguish between fathers and mothers where the upbringing of
children is concerned. Surah al-Bagarah 2:233 states that ‘No mother should be harmed
through her child, and no father through his child’ and that parents should exercise
‘mutual consent and consultation’ with each other regarding the upbringing of their
children. Parental roles are often dominated by patriarchal gender-based norms both
within the Muslim world and outside of it. Women are considered to be caregivers and
men providers. However, given contemporary realities, women are often providing for
themselves and for their children, whether they are married or divorced. The ability to
parent well and provide good care for the child requires that both mothers and fathers
share the right to guardianship, taking into account the best interests of the child (Ishaque
et al., 2015; Mdller, 2015; Shehada, 2009; SIS, 2013; Wadud, 1999; Welchman, 2015;
WLUML, 2006; Yassari, 2015).

Musawah believes that both parents should have the same rights and responsibilities in
matters relating to their children, and that the child’s best interests should be paramount
in determinations of custody and guardianship rights. Some Muslim countries have
already implemented equal rights for men and women in terms of custody and
guardianship of children, demonstrating that such change is possible (Musawah
Thematic Reports and Oral Statements on Article 16; Moller, 2015; Welchman, 2007,
WLUML, 2006; Yassari, 2015).
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General Assembly Resolution 34/180, 18 December 1979. Entered into Force 3 September 1981.
Article 16(d), (e) & (f) on parents’ rights and responsibilities in matter relating to their children.
Available at: http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm#article16

% Convention on the Rights of the Child, United Nations General Assembly Resolution 44/25 of 20
November 1989. Entered into force 2 September 1990. Articles 2, 3, 5, 14, 18, 19. Available at:
http://www.ohchr.org/Documents/Professionalinterest/crc.pdf

% Convention on the International Recovery of Child Support and other Forms of Family
Maintenance. Hague Conference on Private International Law, concluded 23 November 2007.
Entered into force on 1 January 2013. Available at: http://assets.hcch.net/docs/14e71887-0090-
47a3-9c49-d438eb601b47.pdf

% Convention on the Civil Aspects of International Child Abduction. Hague Conference on Private
International Law, concluded 25 October 1980. Entered into force 1 December 1983. Available at:
http://assets.hcch.net/docs/e86d9f72-dc8d-46f3-b3bf-102911¢c8532.pdf

Intersections Between Laws

The boundaries between the different areas of law are not watertight. Discriminatory
provisions of family law frequently overlap with other areas, such as penal and
inheritance laws. For instance, since marriage is the only religiously sanctioned way for
Muslims to have sexual relations, what occurs outside this institution constitutes an
offence in some countries and may be sanctioned by penal laws. Such laws often
discriminate against women and children born out of wedlock.

Similarly, the classical marriage contract, based on the concept of giwamah (the
husband’s protection and authority over his wife) and wilayah (male guardianship over
dependent family wards), is at the root of the discriminatory provisions of inheritance
laws. Under the giwamah logic, men are expected to provide for the family, and women
to be provided for by their male guardians. As such, women are traditionally granted
lesser shares of inheritance.
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Penal Laws

By definition, sanctions are coercive measures imposed by the legislator against those
who breach the law. Under classical figh jurisprudence, human acts are generally
classified into five categories: mandatory (wajib); recommended (mustahab); permitted
(mubah); disapproved (makruh); and prohibited (muharam). Consequently, based on
their interpretation of Islamic primary textual sources (Qur'an and Sunnah), classical figh
jurists have defined three categories of crimes according to punishment: hudud (limit,
restriction or prohibition); gisas (retribution); and ta’zir (discipline) (Peters, 2005).

Qisas laws concern crimes committed against another person, such as bodily harm and
homicide (jinayat). Drawing from the eye-for-an-eye principle, while limiting liability to
intentional acts, these laws involve private claims of compensation (diyya), and may
include honour crimes. Ta’zir laws are the most flexible. They apply to crimes whose
punishment is not specified by textual sources, but left to the judge’s discretion (Al-Jaffal,
2015; Azam, 2013; Mir-Hosseini, 2010; Peters, 2005).

Qisas and ta’zir laws follow the principle of equivalence between the sentencing and the
seriousness of an offence, hudud laws concern crimes with mandatory and fixed
punishments derived from the primary Islamic textual sources (Qur'an and Sunnah). This
category covers five offenses: illicit sexual intercourse (zina); unfounded allegation of
zina (gadhf); theft (sariga); highway robbery (as-sirga al kubra); and wine-drinking
(khamr/sukr). Some schools (Hanbali, Maliki and Shafi’i) include bodily harm, rebellion
and apostasy, increasing the hudud offenses to eight (Burton, 1993; Mir-Hosseini, 2010;
Peters, 2005).

Women often face discrimination in the prosecution of zina offences and their related
punishments, such as whipping or stoning. Zina is defined as ‘the act of sexual
intercourse between two persons outside a valid marriage (nikah), ‘established by
confession or by the testimony of four eyewitnesses who have witnessed the actual act
of penetration and must concur in their accounts’ (Mir-Hosseini 2010, p.14). The figh
literature further demonstrates the complexity and multiple dimensions of the set of
norms developed for the regulation of sexuality; to safeguard blood relations and honour;
and to ensure legitimate paternity (ibid, p. 20). Although classical jurists differed about
the conditions required for a valid confession and testimony, they tried to make conviction
for zina impossible, given the seriousness of unfounded allegations of zina (Ali, 2003;
Abu-Odeh, 1996; Azam, 2013; Burton, 1993; Jansen, 2000; Mir-Hosseini, 2010).

Zina laws are not divine and immutable, as is often claimed, but were meant to guard
public decency and serve as a call for repentance and self-reformation. Mir-Hosseini
explores the different ways in which these laws can be challenged, through the re-
examination of the textual sources from which these rulings have been inspired (Quran
and hadith), suggesting that zina laws must be seen as a crime of public indecency rather
than a punishment for private consensual sexual relationships (2010, p. 25) (see also Ali,
2003; Burton, 1993; Engineer, 2007; Mir-Hosseini, 2010; Quraishi, 2008).

The following resources introduce the historical context and mechanisms of construction
of penal laws within Muslim legal tradition. They explore the dynamic relationship
between politics, religion, law and gender that led to the recent revival of zina laws and
punishments in contemporary legal systems across the Muslim world (Peter, 2005). They
provide challenges from legal and religious perspectives and tools and arguments that
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can lead to the abolition of zina laws (Ali, 2003; Engineer, 2007; Mir-Hosseini, 2010;
Peters, 2005; Terman, 2007; Quraishi, 2008).
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Burton, John. 1993. ‘Law and Exegesis: The Penalty for Adultery in Islam’. In: Gerald R. Hawting
and Abdul-Kader A. Shareef, eds. Approaches to the Qur’an, pp. 269-284. London: Routledge.

Engineer, Asghar Ali. 2007. ‘Adultery and Qur'anic Punishment’. Institute of Islamic Studies.
Available at: http://www.csss-isla.com/iis/iis-archive36.htm
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World 90, pp. 218-237.
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http://www.zibamirhosseini.com/documents/mir-hosseini-article-criminalizing-sexuality. pdf

Peters, Rudolph. 2005. Crimes and Punishment in Islamic Law: Theory and Practice from the
Sixteenth to the Twenty-First Century. Cambridge: Cambridge University Press. Available at:
http://legalportal.am/download/library/p16v8rkipgql9vo3pnlvh3ugblcbe3.pdf

Quraishi, Asifa. 2008. ‘Who Says Shari’a Demands the Stoning of Women? A Description of
Islamic Law and Constitutionalism. Berkeley Journal of Middle Eastern and Islamic Law 1(4), pp.
163-177. Available at:
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1003&context=jmeil

Resources from international institutions and
non-governmental organizations

2

Karamah: Muslim Women Lawyers for Human Rights. ‘Zina, Rape and Islamic Law: An Islamic
Legal Analysis of the Rape Laws in Pakistan’. Available at:
http://karamah.org/wp-content/uploads/2011/10/Zina-Rape-and-Islamic-Law-An-Islamic-Legal-
Analysis-of-the-Rape-Laws-in-Pakistan1.pdf

Terman, Rochelle. 2007. ‘The Stop Stoning Forever Campaign: A Report’. Women Living Under
Muslim Laws. Available at:
http://www.violenceisnotourculture.org/sites/default/files/StopStoningForever. pdf

Women'’s Islamic Initiative in Spirituality and Equality (WISE). n.d. ‘Current Issues: Stoning'.
Available at: http://www.wisemuslimwomen.org/currentissues/stoning
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International conventions, declarations and resolutions

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
United Nations General Assembly resolution 39/46 of 10 December 1984. Entered into force 26
June 1987. Articles 1 and 16 against torture, cruel, inhuman or degrading punishments. Available
at: http://www.ohchr.org/EN/Professionalinterest/Pages/CAT.a

% International Covenant on Civil and Political Rights, United Nations General Assembly resolution
2200A (XXI) of 16 December 1966. Entered into force 23 March 1976. Article 7 against torture,
cruel, inhuman or degrading treatment of punishment. Available at:
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

Inheritance Laws

The term ‘inheritance’ refers to a set of goods and/or properties that one receives upon
the death of a relative by way of succession. The structure of inheritance laws, as
developed by classical figh jurists, is one of the most enduring legacies of classical legal
thought and one of the most resistant to reform. Those who claim inheritance rights are
immutable cite a set of very detailed Qur'anic verses: Surah al-Bagarah 2:80 and 240;
Surah an-Nisa 4:7-9, 11-12, 19, 33, and 176; and Surah al-Ma’idah 5:105-108.

The main objective of Muslim inheritance laws is to ensure a fair distribution of the estate
of the deceased between her/his close relatives, and therefore to restrict the capacity to
bequeath the estate by will. After payment of funeral and burial costs, debts and legacies,
specific fractional shares of the estate are distributed according to a detailed scheme of
defined heirs. The inheritance rules revealed to the Prophet Muhammad were major
reforms from the pre-Islamic customary practices. In those customary practices, females
and minors were excluded from inheritance; the nearest adult male agnate (one who
trace his relationship to the deceased only through males) inherited the entire estate of
the deceased; and descendants (sons) were preferred to ascendants (fathers and
grandfathers). Within a specific social structure in which women were expressly
disadvantaged, these verses came to safeguard their right to a share in the deceased’s
estate.

The traditional figh rules of inheritance are derived from the basic structure set out in the
Quran, which was then elaborated and systematized by the various schools of law
(madhhab), through jurisprudential methods and interpretations. Many modern Muslim
nation-states have adapted these rules from one of the major Sunni or Shi‘ite schools of
law. However, the Qur’anic original intent to ensure a fair and progressive reform of the
distribution of the estate was not fulfilled. Women have been discriminated against in
inheritance laws based on the interpretation of Surah an-Nisa 4:11-12, which makes ‘the
share of the male’ equivalent to the ‘portion of two female (siblings). This ‘preference
principle’, at the root of gender-based discrimination within inheritance rights, has been
reinforced by classical jurisprudence schools, and informs the discriminatory
contemporary legal inheritance schemes in the Muslim world.

Contrary to the commonly held view, human interpretations have played a key role in
shaping both the traditional inheritance rules and the modern codifications of inheritance
laws. Therefore, the standard articulation of these rules cannot be considered divinely
revealed and immutable rules, but rather man-made figh. Inheritance rights are crucial
for Muslim women because distribution and control of property and assets significantly
affect their ability to enjoy stable and fulfilling lives, and to exercise other rights.
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Inheritance provisions in many contemporary Muslim laws must thus be conceived from
a just and equitable perspective in order to ensure there is fairness and justice in all
aspects of family life.

The following resources introduce the construction of inheritance rules in classical Islamic
jurisprudence (Bulbul, 2013; Cheema, 2012; Powers, 1986; Radford, 2000) and explore
the possibilities of gender-sensitive reforms (Chaudhry, 1997; Reem, 2000; Wadud,
1999; Zaireg, 2014; COHRE, 2005; ICRW, 2006).
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Inheritance. Berkeley: University of California Press.
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http://www.weldd.org/sites/default/files/Wadud%20Amina%20Qur'an%20and%20Women.pdf

Zaireg, Reda. 2014. ‘Morocco’s Inheritance Dilemma’ (translated from French by Pascale el-
Khoury). Al-Monitor. Available at: http://www.al-monitor.com/pulse/culture/2014/02/morocco-
debate-inheritance-law-women.html#

Resources from international institutions and
non-governmental organizations
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Canadian Council of Muslim Women (booklet). 2014. Inheritance. Ontario, Canada: CCMW.
Available at: http://ccmw.com/wp-content/uploads/2014/04/Inheritance.pdf
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Available at:
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Sisters in Islam. ‘Inheritance Reform on Rights’. Available at:
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Introduction

The diversity of codified/uncodified regulations governing matters related to marriage and
family life reflects the geographical, cultural and social diversity of the Muslim world.

During the 20th century, Muslim states followed one of three paths in the establishment
of their political and legal systems:

1. Islamic law was preserved and governed all matters without codification. This
reflects a minority of countries, such as Afghanistan, Saudi Arabia and other Gulf
states.

2. Islamic law was selectively codified in matters related to women, family, and
inheritance, and abandoned in other matters. Later, some of these codes were
amended based on the same selective process. This reflects the majority of
countries in the Muslim world.

3. Islamic law was completely abandoned and replaced by a secular legal system.
This took place only in Turkey, which replaced Islamic law with the Swiss Civil
Code, (among other other legal reforms drawn largely from western European
systems), giving Turkish women equal rights and opportunities, including political
rights.

Mir-Hosseini (2009, 2012) demonstrates how the rise of political Islam in the 1970s
affected the situation of Muslim women in all countries, even where Muslims represent a
minority of the population. The main claim of these Islamist movements was the ‘return
to Shari‘ah’ and its implementation in both private and public law matters. In some Muslim
majority countries this led to the dismantling of family law reforms introduced by early
modernist governments, and to the reintroduction of abandoned elements of Islamic law
such as criminal law (Pakistan, Iran, Nigeria). In countries where Muslims are a minority,
Islamist groups took steps to undermine Muslim women’s access to equal rights, even
where guaranteed by secular constitutions.

The following resources can help in understanding the diversity of laws, codified and
uncodified regulations, customs and practices, created from various interpretations of
Shari‘ah in Muslim countries and Muslim minority communities. The first section is a brief
list of resources on the development of Muslim family laws generally. The second section
contains resources that provide tools, arguments and statements to challenge
discriminatory laws in regional or national contexts: (1) Sub-Saharan Africa; (2) Asia; (3)
the Middle East and North Africa; and (4) Muslim minority communities in the Global
North.
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General Resources on the Development
of Muslim Family Laws

Esposito, John, and Natana Delong-Bas. 2001. ‘Modern Muslim Family Law in Comparative
Perspective’. In: Women in Muslim Family Law, pp. 47-126. Syracuse, New York: Syracuse
University Press.

Rahman, Fazlur.1980. ‘A Survey of Modernization of Muslim Family Law’. International Journal of
Middle East Studies 11(4), pp. 451-465.

Sonbol, Amira El-Azhary. ‘The Genesis of Family Law: How Shari‘ah, Custom and Colonial Law
Influenced the Development of Personal Status Codes’. In Zainah Anwar, ed. Wanted: Equality
and Justice in the Muslim Family, pp. 179—-207. Petaling Jaya, Malaysia: Musawah. Available at:

e English: http://www.musawah.org/sites/default/files/Wanted-AEAS-EN-2ed.pdf
e Arabic: http://www.musawah.org/sites/default/files/07%20Sonbol. pdf
e French: http://www.musawah.org/sites/default/files/Wanted-AEAS-FR.pdf

Welchman, Lynn. 2007. Women and Muslim Family Laws in Arab States: A Comparative
Overview of Textual Development and Advocacy. Amsterdam: Amsterdam University Press.
Available at:

http://openaccess.leidenuniv.nl/bitstream/handle/1887/13374/Women and Muslim Family Laws in
Arab States.pdf
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Resources on Regional and National Contexts

Sub-Saharan Africa

Regional Resources
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Politics in West Africa. Boulder, CO: Lynne Rienner.

Jeppie, Shamil, Ebrahim Moosa, and Richard Roberts, eds. 2010. Muslim Family Law in Sub-
Saharan Africa: Colonial Legacies and Post-Colonial Challenges. Amsterdam: Amsterdam
University Press.

Gopal, Gita, and Maryam Salim. 1998. Gender and Law: Eastern Africa Speaks. Proceedings of
a Conference organized by the World Bank and the Economic Commission for Africa.
Washington: The World Bank.

Omariba, R.W., and M.H. Boyle. 2007. ‘Family Structure and Child Mortality in Sub-Saharan
Africa: Cross National Effects of Polygyny’. Journal of Marriage and Family 69(2), pp. 528-543.

Walker, J.A. 2012. ‘Early Marriage in Africa — Trends, Harmful Effects and Interventions’. African
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